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Abstract 


This article will examine key issues associated with conducting human 
rights impact assessments (HRIAs) of international trade agreements. 
It records the widespread calls for such HRIAs by relevant actors, but 
highlights the fact that limited attempts have so far been made to 
explore important issues concerning their design and intrinsic value. It 
therefore poses some key questions which need to be considered in the 
development of appropriate methodologies and explores the extent to 
which these methodological issues can best be appropriately resolved. 
In so doing, the article considers lessons from existing practice in the 
field including ‘social’ impact assessments of trade agreements and the 
limited number of HRIAs so far conducted, which are specifically 
focused on international trade law issues. As a result of this analysis 
some conclusions are drawn about the value and limitations of HRIAs 
of trade agreements, and the extent to which we can expect them 
to enhance the debate about human rights law and trade law inter- 
linkages in the future. 


1. Introduction: The Rationale for Human Rights 
Impact Assessments of Trade Agreements 


Impact assessments are an increasingly widely adopted tool for evaluating the 
effect of policies, programmes and regulatory interventions across a wide 
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range of different fields.’ Impact assessment has also become an increasingly 
used tool in the field of human rights, and there is a growing amount of prac- 
tice in a variety of different policy areas. There are human rights impact assess- 
ments (HRIAs) that examine a wide range of different activities from the 
human rights perspective, including the impact of development programmes 
of foreign governments on beneficiary countries;* the impact of government 
policy and legislation on domestic protection of human rights;> the human 
rights impact of multinational companies (MNCs);* and the extent to which 
human rights-related non-governmental organisations (NGOs) have achieved 
their policy aims and objectives.’ So, the term HRIA in fact covers studies 
that assess impacts in a wide range of areas. It includes activities that directly 
and intentionally aim at changing a human rights situation (e.g. the activities 
of a human rights NGO) or may have unintended human rights consequences 
(e.g. the activities of an MNC).° Impact assessments can also assess both past 
and future activities. But the main aim of HRIAs across all these policy areas 
is ‘to determine the degree to which a “set of directed human activities” has 
an impact on human rights’.’ 


1 See the International Association for Impact Assessment for an overview of the range of fields 
covered, available at: http://www.iaia.org/modx/ [last accessed 15 July 2008]. For an overview 
of impact assessments in a range of different fields, see also Toner, ‘Impact Assessment and 
Fundamental Rights Protection in EU Law’ 31 European Law Review 316 at 316. 

For example, from the methodological perspective, see Norwegian Agency for Development 

Cooperation (NORAD), Handbook in Human Rights Assessment: State Obligations, 

Awareness and Empowerment, February 2001, available at: www.norad.no/files/Hand 

book.pdf [last accessed 15 July 2008]. An example of a case study is Biekart, Thoresen and 

Ochaeta, ‘Evaluation of the Dutch “Governance and human rights programme” in Guatemala 

1997-2003’, available at: http://www.humanrightsimpact.org/fileadmin/hriaresources/Eval 

uation.ofthe Dutch_Governance.and Human Rights Programmein-Guatemal.pdf [last accessed 

15 July 2008]. See also Zwamborn, ‘The Influence of Vietnamese-Swedish Development 

Co-operation on Democracy and Human Rights in Vietnam’, (2006), available at: http:// 

www.humanrightsimpact.org/fileadmin/hriaresources/Synthesisreportinfluence.of Swedish 

_.Vietnamese.development.cooperation.pdf [last accessed 15 July 2008]. 

3 For example, Human Rights Watch, Chop Fine - The Human Rights Impact of Local 
Government Corruption and Mismanagement in Rivers State, Nigeria, January 2007, avail- 
able at: http://hrw.org/reports/2007/nigeria0107/ [last accessed 15 July 2008] and Humanist 
Committee on Human Rights, ‘Legal Protection At Risk - The Cumulative Impact of Anti- 
terror Legislation’, (2005), available at: http:/Awww.humanrightsimpact.org/fileadmin/hria. 
resources/Legal protection.atrisk.pdf [last accessed 15 July 2008]. 

4 See, for example, International Centre for Human Rights and Democratic Development, 
Human Rights Impact Assessments for Foreign Investment Projects: Learning from com- 
munity experiences in the Philippines, Tibet, the Democratic Republic of Congo, Argentina 
and Peru, (2007), available at: http://www.dd-rd.ca/site/PDF/publications/globalization/hria/ 
full% 20reportmay.2007.pdf [last accessed 15 July 2008]. Other work in this area has been 
pioneered by the Danish Institute for Human Rights, see: http://www.humanrightsbusiness. 
org/ [last accessed 15 July 2008]. 
See, for example, Ministry of Foreign Affairs, The Netherlands, ‘Evaluation of Nine Non- 
governmental Human Rights Organisations’, (2004), available at: http://www.humanrights 
impact.org/fileadmin/hriaresources/Evaluation.ofninenon.governmental Human Rights.orga 
nisations.Ol.pdf [last accessed 15 July 2008]. 

6 Landman, Studying Human Rights (Abingdon: Routledge, 2006) at 127-30. 

Ibid. at 127. 
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In recent years, there have been increasingly widespread calls for HRIAs of 
trade agreements, including among UN bodies, national parliamentary bodies, 
NGOs and even academic commentators. The Committee on Economic, Social 
and Cultural Rights (CESCR), the Committee on the Elimination of Discrimina- 
tion Against Women (CEDAW) and the Committee on the Rights of the Child 
(CRC) all call for impact assessments of trade agreements in their Concluding 
Observations on a range of different states which have reported to those com- 
mittees.® The Office of the High Commissioner for Human Rights, in all of its 
reports on the impact of trade law rules on human rights, stresses the need for 
HRIAs of trade agreements to be carried out.’ The UN Special Rapporteur on 
the Right to Health recommended that impact assessments of trade agreements 
be carried out in his report on the impact of the World Trade Organisation 
(WTO) on the right to health, and in his report on Peru.” At the national 
level, the Canadian Parliament's House of Commons Standing Committee on 
International Trade has recently recommended that an HRIA of the Canada— 
Colombia Free Trade Agreement be carried out before Canada considers signing 
the agreement.'’ In addition, NGO actors are also increasingly stating the 
need for HRIAs of a variety of different trade agreements.’” Finally, academic 


8 Concluding Observations of the Committee on Economic Social and Cultural Rights regard- 
ing Ecuador, 7 July 2004, E/C.12/1/Add.100 at para. 56; Concluding Observations of the 
Committee on the Rights of the Child regarding El Salvador, 30 June 2004, CRC/C/15/ 
Add.232 at para. 48; Concluding Observations of the Committee on the Elimination of 
Discrimination Against Women regarding Colombia, 2 February 2007, CEDAW/C/COL/CO/6 
at para. 29; Concluding Observations of the Committee on the Elimination of Discrimination 
Against Women regarding Philipines, 25 October 2006, CEDAW/C/PHI/CO/6 at para. 26; and 
Concluding Observations of the Committee on the Elimination of Discrimination Against 
Women regarding Guatemala, 2 June 2006, CEDAW/C/GUA/CO/6 at para. 32. 

9 Office of the High Commissioner for Human Rights (OHCHR), Report of the High 
Commissioner on Human Rights, Trade and Investment, 2 July 2003, E/CN.4/Sub.2/2003/9 
(Report on Investment) at para. 12; OHCHR, Report of the Commissioner on the Impact of 
the Agreement on Trade-Related Aspects of Intellectual Property Rights on Human Rights, 
27 June 2001, E/CN4/Sub.2/2001/13 (Report on TRIPS) at para. 61; OHCHR, Globalisation 
and its Impact on the Full Enjoyment of Human Rights, 15 January 2002, E/CN.4/2002/54 
(Report on AoA) at paras 46 and 49; and OHCHR, Liberalisation of Trade and Services and 
Human Rights, 25 June 2002, E/CN4/Sub.2/2002/9 (Report on GATS) at 12, 67 and 72. 

10 See Report of Special Rapporteur, Paul Hunt, on the right of everyone to the enjoyment of the 
highest attainable standard of physical and mental health, ‘Mission to Peru’, 4 February 
2005, E/CN.4/2005/51/Add.3 at para. 50 and Addendum, ‘Mission to the World Trade 
Organisation’, 1 March 2004, E/CN.4/2004/49/Add.1 at 53. 

11 Report of the Standing Committee on International Trade, Human Rights, the Environment 
and Free Trade with Colombia (Ottawa: Communication Canada, June 2008) at 44. 

12 Stressing the importance of carrying out impact assessments, see, for example, 3-D, 
Trade-related intellectual property rights, access to medicines and human rights — Morocco, 
April 2006, available at: http://cmte.parl.gc.ca/Content/HOC/committee/392/ciit/reports/ 
rp3580301/ciitrp05/ciitrp05-e.pdf [last accessed 13 August 2008]; FIDH, Human Rights 
Impact Assessment of Trade and Investment Agreements concluded by the European Union, 
February 2008, available at: http:/Awww.fidh.org/IMG/pdf/positionpaperFIDH-HRIA final 
fevrier2008.pdf [last accessed 15 July 2008]; and 10th African Union Summit, Open letter to 
African Union Heads of State and Government Meeting in Addis-Ababa, available at: http:// 
www.fidh.org/spip.php?article5137 [last accessed 15 July 2008]. The need for impact 
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commentators are beginning to see the potential value HRIAs could bring to 
the academic debate on international trade and human rights law linkages.'? 
Why are all of the above actors making calls for impact assessments to take 
place? In order to answer this question it is necessary to consider the context 
in which such calls occur. Over the last 10 years in particular, the broader 
social impact of international trade law rules has become increasingly dis- 
puted. Economists increasingly disagree over whether, and under what condi- 
tions, trade liberalisation benefits all within individual countries.’* In 
addition, there are now trade law rules, most notably those in respect of intel- 
lectual property, which have nothing to do with trade liberalisation, but 
rather impose substantial regulatory burdens on Member States. This leads to 
fundamental questions about the purpose of such global regulation and 
increases the demand for an external critique of trade law rules.’> Human 
rights norms and standards have become just such an external mechanism 
for critiquing the social justice impact of international trade law rules.'° For 
many years the focus of ‘human rights and trade’ discussions was on the 
potential for international trade law rules to prevent states from taking sanc- 
tions against other states who had committed human rights violations. But, 
there is now a recognition of the wide range of potential impacts of states 
taking on international trade law obligations with regard to the protection 
and promotion of human rights of their own populations—particularly with 
regard to economic, social and cultural rights. For instance, to what extent do 
the obligations placed upon states by international intellectual property rules 
conflict with their international human rights obligations to protect the right 


assessments was repeatedly stated by NGO actors at a 2007 Rights and Democracy Conference, 
see International Centre for Human Rights and Democratic Development, ‘Reconciling Trade 
and Human Rights: The New Development Agenda’, Conference Report, 28 and 29 May 2007, 
Ottawa, Canada, at 5, 11 and 14, available at: http://www.dd-rd.ca/site/PDEF/publications/ 
globalization/TradeHRConfPDE pdf [last accessed 15 July 2008]. 

13 Lang, ‘Re-thinking Trade and Human Rights’, (2007) 15 Tulane Journal of International and 
Comparative Law 335 at 403-4. 

14 See, for example, by Dollar and Kraay, ‘Growth is Good for the Poor’, (2002) 7 Journal of 
Economic Growth 195, ‘Spreading the Wealth’, (2002) 81 Foreign Affairs 120, and World Bank 
Policy Department, ‘Trade, Growth, and Poverty’, Working Paper No. 2615 (2001). For a critique 
of the Working Paper, see Rodrik ‘Comments on “Trade, Growth, and Poverty,” by D. Dollar 
and A. Kraay’ (Harvard University, October 2000), available at: http://ksghome.harvard.edu/ 
~.drodrik.academic.ksg/Rodrik%20,0n%20Dollar-Kraay.PDF [last accessed 16 July 2008]. 
Also see Gomes, The Economics and Ideology of Free Trade: A Historical Review (Cheltenham: 
Edward Edgar Publishing, 2003) at 313, who gives references to a number of further critiques. 
Even those very much in favour of trade liberalisation argue that the pace at which one liber- 
alises depends very much on factors specific to individual countries. See, for example, 
Bhagwati, Free Trade Today (Oxford: Oxford University Press, 2002) at 90. 

15 For more detailed arguments about the need for an external critique of international trade 
law rules, see Harrison, The Human Rights Impact of the World Trade Organisation (Oxford: 
Hart Publishing, 2007), Chapter 3. 

16 There is now an extensive literature from UN agencies, NGOs and academics that explore 
these links, examples of which are referenced at various points in this article. For a more com- 
prehensive overview of the issues and references to relevant literature, see Harrison, 
supra n. 15. 
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to health of their populations by promoting access to essential medicines?!” To 
what extent do international trade law rules on trade in services conflict with 
states’ obligations to ensure provision of essential services to their populations 
such as education, water and social services?'* To what extent might obliga- 
tions to liberalise trade in, for example, agriculture lead to poor farmers 
losing their livelihood as a result of foreign competition potentially leading to 
violations of the right to food, housing, etc.?’? 

The norms and standards of human rights have therefore become an impor- 
tant ‘external’ social justice mechanism for critiquing a wide range of trade 
law rules. But there is, as yet, little consensus among relevant actors about 
the nature of the interaction between the two legal regimes and the extent of 
actual conflicts that occur. There is no case law that has explicitly addressed 
the human rights impact of international trade agreements either within 
the jurisprudence of the WTO or through the individual petition system of the 
United Nations Human Rights Treaty Monitoring Bodies (TMBs).”° Neither the 
UN TMBs, nor the reports of the OHCHR and the UN Special Rapporteur on 


17 For example, both CESCR and CRC raise the concern that a number of Member States are 
negotiating regional and bilateral trade agreements with strong forms of intellectual property 
protection and they need to ensure that they are not thereby reducing their ability to provide 
affordable essential medicines, particularly with regard to HIV/AIDS. See Concluding 
Observations of the Committee on Economic Social and Cultural Rights regarding Ecuador, 
7 July 2004, E/C.12/1/Add.100 at para. 56; Concluding Observations of the Committee on 
the Rights of the Child regarding Peru, 14 March 2006, CRC/C/PER/CO/3 at para. 48; 
Concluding Observations of the Committee on the Rights of the Child regarding Thailand, 
17 March 2006, CRC/C/THA/CO/2 at para. 57; Concluding Observations of the Committee on 
the Rights of the Child regarding Nicaragua, 21 September 2005, CRC/C/15/Add.265 at 
para. 17; Concluding Observations of the Committee on the Rights of the Child regarding the 
Philippines, 21 September 2005, CRC/C/15/Add.259 at para. 58; and Concluding Observations 
of the Committee on the Rights of the Child regarding El Salvador, 30 June 2004, CRC/C/15/ 
Add.232 at para. 48. The UN Special Rapporteur on the Right to Health has raised similar con- 
cerns with regard to Peru, see Report of the Special Rapporteur, supra n. 10 at paras 47—51. 

18 See, for example, Report on GATS, supra n. 9, which considers the impact of the General 
Agreement on Trade in Services on essential services such as health and education. Also 
the CRC has expressed concern that free trade agreements may negatively impact on social 
service budgets for children, 21 September 2005, CRC/C/15/Add.265. 

19 See, for example, Report on AoA, supra n. 9, and, in relation to the potential adverse conse- 
quences in relation to women, see Concluding Observations of the Committee on the 
Elimination of Discrimination Against Women regarding the Philippines, 25 October 2006, 
CEDAW/C/PHI/CO/6 at para. 25. 

20. Although there have been a number of cases that have raised human rights issues, there have 
been no cases within the World Trade Organisation's dispute settlement system where 
human rights have been explicitly raised, and adjudicated upon. For a detailed examination 
of these issues, see Harrison, supra n. 15. There is a growing body of European case law that 
addresses particular human rights and trade issues, but the application of these cases to the 
international system is questionable since they have involved conflicts between rights and 
freedoms specifically protected under European legal systems. See Case C-112/00, Eugen 
Schmidberger Internationale Transporte und Planztige v Republic of Austria [2003] ECR I-5659, 
which concerned a conflict between free movement of goods and freedom of assembly, and 
Case C-36/02, Omega Spielhallen- und Automatenaufstellungs-GmbH v Oberbtirgermeisterin der 
Bundesstadt Bonn [2004] ECR I-9609 (Omega Judgment), which concerned a clash between 
freedom to provide services and the principle of human dignity as protected under German 
Basic Law. 
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the Right to Health have identified situations where international trade law 
obligations, or their implementation at the national level, have definitively led 
to the occurrence of human rights violations. Conclusions are therefore often 
reached about the degree to which international trade rules and human 
rights obligations are inherently complimentary or contradictory, without any 
evidential analysis of the two sets of norms and standards. 

HRIAs of trade agreements appear to be an important mechanism by which 
to attempt to identify the specific and concrete ways in which international 
trade agreements impact upon protection and promotion of human rights. 
This article will therefore explore the extent to which such assessments have 
the potential to achieve these aims. It will largely limit itself to consideration 
of how assessments of the economic, social and cultural rights impact of 
trade agreements on developing countries might function. This is because the 
calls for assessments set out above have almost exclusively been with regard 
to this set of issues.7) Developed countries should be encouraged to also under- 
take HRIAs of trade agreements. But, due to resource constraints, it is in devel- 
oping countries where trade law obligations are more likely to lead to human 
rights issues arising.*” There is also no reason why HRIAs of trade agreements 
could not occur with regard to a range of civil and political rights issues, but 
it is with regard to economic, social and cultural rights impacts that the stron- 
gest potential has been identified for violations of rights to occur.”* 


2. Methodological Approach 


It will be argued in this article that the utility of HRIAs of international trade 
agreements will largely depend on the development of appropriate methodolo- 
gical frameworks that are capable of meaningfully exploring the inter-linkages 
between the two sets of norms and standards. But, despite the numerous calls 


21 Although, the Committee on Economic, Social and Cultural Rights has in its Concluding 
Observations on Canada recommended that the State Party consider ways in which the 
primacy of Covenant rights may be ensured in trade and investment agreements, and in 
particular in the adjudication of investor—state disputes under Chapter XI of the North 
American Free Trade Agreement (NAFTA). See Concluding Observations of the Committee 
on Economic, Social and Cultural Rights with regard to Canada, 22 May 2006, E/C.12/CAN/ 
CO/4 at para. 68. CEDAW has also commented on the potential impact of trade agreements 
on labour rights in its Concluding Observations on the Philippines, 25 October 2006, 
CEDAW/C/PHI/CO/6 at para. 25 and Colombia, supra n. 8. 

22 For example, farm workers losing their jobs as a result of trade liberalisation in developed 
countries will generally have access to safety nets (unemployment benefits, etc.) that poorer 
developing countries cannot afford. The right to development is clearly also relevant in this 
context, but has not been the subject of any discussion in the context of impact assessment, 
possibly because of a lack of clarity on how to define its substantive content. 

23 Inthe concluding section of this article, we will explore the need to weigh and balance any 
violations of economic, social and cultural rights which HRIAs of trade agreements identify 
with other rights-based benefits of the same trade agreements. 
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for HRIAs of trade agreements to take place, there is as yet limited guidance 
from key institutional actors on appropriate methodologies. 

We are provided with some limited guidance on the development of such 
frameworks by the OHCHR in its reports on the impact of trade law rules on 
human rights. HRIAs should take the form of both ex ante assessments (under- 
taken before or during the negotiation of a new rule or policy), and ex post 
assessments (undertaken with regard to rules or policies after a period of 
implementation).?* HRIAs must be transparent and participatory? and 
should ‘dissagregate’ impacts so that they take into account the effect of 
policies and practices on specifically vulnerable and potentially disadvantaged 
groups such as women and particular national, ethnic and racial groups.*° 
Impact assessments of individual countries are crucial because it is only by 
conducting assessments at the national level that impacts within individual 
states can be identified.2” Where developing countries do not have the 
resources to carry out national assessments, the human rights obligation to 
provide international assistance and cooperation is relevant.2® The assess- 
ments and their findings need to be utilised by states in a variety of different 
ways including in international trade negotiations over future commitments;?? 
to revise their national policies so as to ensure they are in accordance with 
international human rights obligations;*’ and in order to present the informa- 
tion obtained before relevant Committees of the WTO.” 

It is not the intention of this article to extend this limited guidance and pro- 
vide a comprehensive blueprint for how HRIAs of trade agreements should be 
undertaken in the future. Some work has already been done in this regard, 


24 Report on GATS, supra n. 9 at paras 67; OHCHR, Sub-Commission on the Promotion and 
Protection of Human Rights, Note by the Secretariat, ‘Mainstreaming the Right to Develop- 
ment into International Trade Law and Policy at the World Trade Organization’ 9 June 2004, 
E/CN.4/Sub.2/2004/17 at para. 24; and OHCHR, Analytical study of the High Commissioner 
for Human Rights on the fundamental principle of non-discrimination in the context of 
globalization, 15 January 2004, E/CN.4/2004/40 (Report on Non-discrimination) at para. 55. 

25 Report on GATS, supra n. 9 at paras 12 and 67; Report on Investment, supra n. 9 at para. 63; 
and Hunt, supra n. 10 at para. 53. 

26 Report on Investment, supra n. 9 at para. 28; OHCHR, Analytical study of the High 
Commissioner for Human Rights on the fundamental principle of participation and its appli- 
cation in the context of globalization, 23 December 2004, E/CN.4/2005/41 (Report on 
Participation) at paras 26 and 50; Report on Non-discrimination, supra n. 24 at para. 55; 
Report on TRIPS, supra n. 9 at para. 61; Report on GATS, supra n. 9 at paras 12, 67 and 72; 
and Hunt, supra n. 10 at para. 53. 

27 Report on AoA, supra n. 9 at para. 47, and Report on Non-discrimination, supra n. 24 at 
para. 55. 

28 Hunt, supra n. 10 at para. 54; Report on GATS, supra n. 9 at para. 50; and Report on Non- 
discrimination, supra n. 24 at para. 55. 

29 Report on GATS, supra n. 9 at para. 72. 

30 Ibid. at paras 67 and 72. 

31 Report on AoA, supra n. 10 at para. 47, and Report on GATS, supra n. 10 at para. 67. 
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and there will undoubtedly be more to follow.” But the calls for such impact 
assessments to take place coupled with this limited guidance provided by 
OHCHR raises a number of fundamental and inter-connected issues which 
the remainder of this article will consider. It is suggested that there is a signifi- 
cant amount of existing practice that provides the basis for interesting 
analysis of these issues. The following two sections of this article will therefore 
explore this existing practice, while the final section will reflect on some 
key questions in the light of this discussion. We will start by considering 
lessons that can be learnt from other types of impact assessments of trade 
agreements, focusing on ‘social’ impact assessments. We will then move on 
to consider the limited number of HRIAs of trade agreements which have 
so far been produced. Where relevant, reference will also be made to 
lessons from HRIAs in other fields. But this will not be the main focus of the 
current exercise. Extensive analysis of such HRIA methodologies has been 
undertaken elsewhere.’ Their applicability is somewhat limited when 
considering the key methodological issues faced in conducting HRIAs of 
trade agreements, since the type of assessment being undertaken will 
greatly affect the methodology that is utilised. HRIAs that assess the impacts 
of a particular project or programme of activities (e.g. a development coopera- 
tion programme, the construction of a pipeline) or those which assess 
the impact of an organisation (e.g. multinational companies, NGOs) will 
differ greatly from an HRIA of an international trade agreement. An HRIA 
of a trade agreement requires developing a methodological framework 
for exploring the impact of international legal obligations and how they are 
implemented at the national level, rather than the impact of a particular 
actor or set of actors and the impact of their actions on specified third 
parties as in the case of the activities of a multinational company or NGO.** 
Complex issues such as causality, attribution of responsibility and the difficul- 
ties of data collection benefit greatly from in-depth consideration in the specific 
context of international trade agreements.” 


32 Walker, ‘Human Rights Impact Assessments of Trade-related Policies’ in Gehring and Segger 
(eds), Sustainable Development in World Trade Law (The Hague: Kluwer, 2005) has provided a 
good general framework of issues that need to be considered by any team undertaking an 
HRIA of a trade agreement. 

33 In particular, see Chapters 4,5 and 8 of Landman, supra n. 6. 

34 It is also a type of assessment which is considering an indirect or unintentional impact (trade 
agreements do not directly aim at changing the human rights situation in any given country), 
see Landman, supra n. 6 at 126, for more on the difference between direct and indirect 
assessment. 

35. Making this point with regard to the policies/projects dichotomy, see Walker, supra n. 32 at 
222. For an evaluation of the issues faced in HRIAs of human rights projects, see 
Andreassen and Sano, ‘What's the Goal? What's the Purpose? Observations on Human 
Rights Impact Assessment?’, (2007) 11 The International Journal of Human Rights 275. 
For a range of methodological frameworks and their application in a range of such studies, 
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3. ‘Social’ Impact Assessments of Trade Agreements 


There is over a decade's worth of experience of conducting economic, social 
and environmental impact assessments of trade agreements. A comprehensive 
appraisal of these assessments will not be attempted here.*° Rather the focus 
here is on their relevance to HRIAs of trade agreements. First of all we will 
explore whether the experience of conducting so many impact assessments of 
trade agreements suggest that there is any added value in conducting impact 
assessments utilising a specifically human rights methodology. If there is 
added value, are there valuable lessons that can be learned from other impact 
assessments for the conduct of HRIAs of trade agreements? From the human 
rights perspective, it is those trade assessments that include detailed considera- 
tion of the social impacts of agreements that are of most direct relevance; measur- 
ing social impact involves considering the impact of trade law rules on the 
welfare of affected populations, which is also the aim of HRIAs, albeit we would 
expect them to use different methodological frameworks for this analysis. We 
therefore start by mapping out the social impact assessments that have so far 
been undertaken before going on to discuss various issues raised by their different 
approaches. 


A. Mapping Existing Impact Assessments of Trade Agreements 


The EU is the only WTO member which systematically conducts economic, 
social and environmental impact assessments of all major multilateral and 
bilateral trade negotiations. These assessments are known as Sustainability 
Impact Assessments (SIAs). SIAs consider impacts on both EU members and 
on the other parties to the agreement in question. SIAs have been conducted 
with regard to a range of bilateral, regional and multilateral negotiations, 
including those with the African Caribbean and Pacific countries, members of 
the Cooperation Council for the Arab States of the Gulf, Chile and the members 
of the Mediterranean Free Trade Area, as well as in respect of WTO negotia- 
tions. Individual assessments are conducted by outside agencies selected by 
the EU on the basis of competitive tenders. But there is an overarching metho- 
dological framework, to which assessments should conform.*” 


see http://www.humanrightsimpact.org/ [last accessed 15 July 2008]. For categorisations of 
HRIAs into those that are direct/intentional and those that are indirect/unintentional, see 
Landman, supra n. 6 at 127. 

36 = For a series of articles analysing various aspects of impact assessments of trade agreements, 
see Impact Assessment and Project Appraisal, Vol. 24, No. 4, December 2006. 

37. For the most recent framework, see European Commission for Trade, Handbook for Trade 
Sustainability Impact Assessment, March 2006, available at: http://trade.ec.europa.eu/ 
doclib/docs/2006/march/tradoc.127974.pdf [last accessed 15 July 2008], which builds on pre- 
vious methodologies including Kirkpatrick and Lee, ‘Further Development of a Sustainability 
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The United Nations Environment Programme has over 30 years of experi- 
ence of conducting environmental impact assessments of trade agreements. 
Over the last decade it has also developed an impact assessment methodology 
that incorporates an integrated environmental, social and economic assess- 
ment.*® UNEP has utilised this methodological framework to support national 
institutions in conducting ‘integrated’ impact assessments in 21 different 
countries. 

Other ‘social’ impact assessments of trade agreements have tended to be 
conducted on an ad hoc basis by a range of different actors—national govern- 
ments, NGOs, intergovernmental organisations or academic institutions—and 
not according to uniform methodologies. The greatest numbers of these 
impact assessments have been conducted in Central and South American 
countries.” Others have been undertaken in Australasia, the Pacific region 
and Africa.*° Altogether, extensive research of existing impact assessments of 
trade agreements identified approximately 30 assessments that contained 
some kind of social impact analysis.*" 


B. Mainstreaming Social Impact Assessment 


A starting point for an analysis of these various forms of impact assessment is 
to differentiate those impact assessments that consider social impact as a key 
part of the assessment, and those where it is considered only as a marginal 
issue. Many of the ‘ad hoc’ assessments mentioned above tend to carry out a 


Impact Assessment of Proposed WTO Negotiations, Final Report to the European 
Commission, 5 April 2002, available at: http://www.sia-trade.org/wto/Phase 3/final.pdf [last 
accessed 15 July 2008]. 

38 UNEP, Reference Manual for the Integrated Assessment of Trade-Related Policies (New York: 
United Nations, 2001), and updated as a result of country studies in the agricultural sector 
in UNEP, Handbook on Integrated Assessment of Trade-related Measures: The Agriculture Sector 
(UNEP, 2005). 

39 For example, Sinti Techan Network, The Free Trade Agreement Between the United States and 
Central America: Economic and Social Impact (2003); Health Ministry of Peru, Evaluacion 
de los potenciales efectos sobre acceso a medicamentos del tratado de libre comercio que se 
negocia con los Estados Unidos de America (2005); Mision Salud, La Bolsa y la vida: Impacto 
de la agenda Norte Americana paraelo TLC sobre el acceso a medicamentos y la salud publica 
(2004); The Pan American Health Organization, Regional Office of the World Health 
Organization and IFARMA, Modelo prospectivo del impacto de la propriedad intelectual 
sobre el acceso de medicamentos en Colombia (2004); The Pan American Health 
Organization, Regional Office of the World Health Organization and IFARMA, Impacto de for- 
talecer las medidas de Propriedad Intellectual como consequencia de la negociacion de un 
Tratado de Libre Comercio con los Estados Unidos (2005). For electronic links to 
these reports, see: http://www.nottingham.ac.uk/law/hrlc/business-trade/Human Rights. 
Impact_Assesments.php [last accessed 15 July 2008]. 

40 For example, Dee ‘The Australian-US Free Trade Agreement’ (Canberra: Australian National 
University, 2005) and Forsyth and Plange, An Assessment; Social Impact Assessment of 
Membership of the Pacific Free Trade’ (University of the South Pacific, 2001). 

41 For a full list, see the table available at: http://www.nottingham.ac.uk/law/hrlc/business- 
trade/Human Rights Impact-Assesments.php [last accessed 15 July 2008]. 
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detailed economic assessment of the impact of a particular trade agreement. 
But they often do not conduct any kind of detailed social assessment on the 
likely impacts of the agreement in question on the population. Where conclu- 
sions about social impacts are reached, they tend to be brief and not assessed 
according to any consistent methodology. The South American assessments 
in particular have been criticized for their weak methodological frameworks.** 
Clearly, there is a need to judge these assessments on their own merits, and 
many do not even purport to carry out a detailed form of social impact assess- 
ment. But, in the South American context, it has been suggested that there is 


an urgent need to increase the focus on social issues, as they ‘often constitute 


, : + 443 
the most urgent circumstances in the region’. 


There are certain issues where the potentially negative social impacts of 
particular trade rules have been clearly documented, and in such cases there 
is a particularly strong case for detailed social impact assessment. One such 
issue is the intellectual property provisions in trade agreements, where poten- 
tial social impacts of increased prices of medicines for treating diseases such 
as HIV/AIDS have been widely commented upon.** There are a number of 
impact assessments that specifically consider the impact of such intellectual 
property provisions, often with a particular focus on the price of medicines.” 
These assessments include detailed economic assessment of projected price 
fluctuations of products as a result of liberalisation, with, at best, passing refer- 
ences to social impacts on the population in question.*° 

In contrast, both the EU and UNEP explicitly include discrete consideration 
of social impacts utilizing initial scoping studies which, inter alia, identify 


42 Blanco, ‘Sustainability Impact Assessment of Trade Policy and its Application in the Context 
of Latin America’, (2006) 24 Impact Assessment and Project Appraisal 285 at 292. 

43 Ibid. at 292. 

44 See, for example, Abbott, ‘The WTO Medicines Decision: The Political Economy of World 
Pharmaceutical Trade and the Protection of Public Health’, (2005) 99 American Journal of 
International Law 317; and Haochen Sun, ‘The Road to Doha and Beyond: Some Reflections 
on the TRIPS Agreement and Public Health’, (2004) 15 European Journal of International Law 
123. For an NGO perspective, see Oxfam, Patents Versus Patients; Five Years after the Doha 
Declaration, Briefing Paper 95, November 2006. 

45 For example, Mision Salud, La Bolsa y la vida: Impacto de la agenda Norte Americana para elo TLC 
sobre el acceso a medicamentos y la salud publica (2004); The Pan American Health 
Organization, Regional Office of the World Health Organization and IFARMA, Modelo prospec- 
tivo del impacto de la propriedad intelectual sobre el acceso de medicamentos en Colombia (2004); 
The Pan American Health Organization, Regional Office of the World Health Organization 
and IFARMA, Impacto de fortalecer las medidas de Propriedad Intellectual como consequencia de 
la negociacion de un Tratado de Libre Comercio con los Estados Unidos (2005); and Health 
Ministry of Peru, Evaluacion de los potenciales efectos sobre acceso a medicamentos del Tratado 
de Libre Comercio que se negocia con los Estados Unidos de America (2005), available at: http:// 
www.nottingham.ac.uk/law/hrlc/business-trade/Human RightsImpact_Assesments.php [last 
accessed 15 July 2008]. 

46 See, for example, Health Ministry of Peru, supra n. 39 at 73. The assessment goes into great 
detail on the economic analysis of the impact of the agreement, but only briefly touches on 
the social impact (at 197 and 222). It states that the potential rise in prices which the agree- 
ment would lead to, would bring about a loss of well-being for the population but it goes 
into no more detailed analysis of the degree of suffering caused. 
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particular trade issues, key potential social impacts and ‘indicators’ in order to 
measure impacts during the detailed impact assessments.*” Decisions about 
social impacts and indicators in UNEP studies differ markedly depending 
on choices of national partners, and so are difficult to analyse comprehensively 
here. But the EU model utilises a set of core social ‘themes’ (poverty, health 
and education and equity) that can be augmented by additional themes and 
sub-themes that are particularly relevant to specific studies. Appropriate indi- 
cators are then identified to measure impacts in each theme.** Impacts are 
then measured, utilising indicators, according to their ‘significance’, distin- 
guishing between those which are of no/lesser/greater significance as well as 
a number of other factors (e.g. reversible/permanent, localized/diffuse, etc)? 
This use of themes and indicators, combined with an assessment of the signif- 
icance of impacts, means that consideration of social impact is far more 
embedded in individual assessments than in the majority of the ad hoc assess- 
ments considered above. 


C. Problems in Measuring Social Impact 


But despite this ‘mainstreaming’ of social impacts in the EU process, the EU SIA 
methodology has generated much criticism. Evaluation of a wide range of 
SIAs suggests that economic impacts receive more detailed and acceptable 
analysis than social impacts.’ Choices of social themes and indicators have 
been criticised, in that they are often partial, and can lead to issues being 
excluded from analysis where the social impact is potentially substantial.?! In 
this regard, it is interesting to note that the EU’s WTO study on the agriculture 
sector excluded health and education as themes requiring in-depth considera- 
tion because they were not ‘directly affected’ by liberalisation of trade in agri- 
culture, but as the HRIAs examined below demonstrate, this is debatable from 


47 See UNEP, Manual supra n. 38 at 39 and UNEP, Handbook, supra n. 38 at 17. 

48 See UNEP, Handbook, supra n. 38 at 28f. As an example, see Overseas Development Institute, 
‘Sustainability Impact Assessment of Proposed WTO Negotiations, Final Report for the 
Agriculture Sector Study’, 22 April 2005, at 13, available at: http://www.sia-trade.org/wto/ 
Phase3B/Reports/FINALAgrSIASept05.pdf [last accessed 15 July 2008]. The indicators for 
‘equity’ are income distribution, for example by gender, quality of employment, land tenure 
and ownership. 

49 See UNEP, Handbook, supra n. 38 at 32. 

50 Lee and Kirkpatrick, ‘A Pilot Study of the Quality of European Commission Extended Impact 
Assessments, Impact Assessment Research Centre Working Paper 8, October 2004. This 
research concerns not only trade SIAs, but a wide range of EU SIAs in different fields. 

51 See Statement of Civil Society Organisations, EU Trade Sustainability Impact Assessments: 
A Critical Review, October 2006, at 6, and Richardson, ‘A “Critique” of the EC’s WTO 
Sustainability Impact Assessment Study and Recommendations for Phase II’, (IDPM, 
University of Manchester, 2000) at 3. 
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a human rights perspective.” Another problem is the extent of significant 
social impacts that have actually been identified. Findings that impacts are ‘of 
greater significance’ are rare. For instance, no social impacts of ‘greater signifi- 
cance’ are identified in the EU’s WTO study at all> But some impacts that 
would undoubtedly be considered serious from a human rights perspective do 
seem to be apparent. For instance, the WTO assessments regarding both non- 
agricultural market access and agriculture both note the tendency of trade 
liberalisation to lead to negative social impacts. In the former, unskilled manu- 
facturing jobs will decrease in a number of countries, in the latter poor semi- 
subsistence farmers will be negatively impacted by liberalisation.* In these 
scenarios, there is no attempt to evaluate the degree of social impact that 
liberalisation will cause; for instance, in terms of the differential impact of 
liberalisation on semi-subsistence farmers, as opposed to commercial agro- 
business.’ From a human rights perspective, to properly assess the degree of 
social impact, we need an analysis of whether semi-subsistence farmers or 
unskilled labourers are negatively impacted upon in a way that will lead to 
the loss of livelihood, lack of access to food, housing and essential services. 

Part of the problem with the methodologies of EU and other studies is that 
there is no accepted set of processes for undertaking social impact assessments 
of trade agreements and no agreed set of impacts that need to be measured. 
This reflects the fact that ‘little progress has been made on understanding the 
diffuse, indirect and cumulative impacts of trade liberalisation .. .’.°° Another 
study concludes that, after 11 years and over 50 studies, there is still 
much work to be done on the methodology including further development 
of indicators and mitigation measures, indicating just how complex the pro- 
cess of designing impact assessments actually is.” 


52 See discussion of this in Section 5 below regarding Paasch, Garbers and Hirsch, Trade Policies 
and Hunger: The Impact of Trade Liberalisation on the Right to Food of Rice Farming Communities 
in Ghana, Honduras and Indonesia (Ecumenical Advocacy Alliance, 2007) (EAA Study), available 
at: http://www.e-alliance.ch/trade policiesandhunger.jsp [last accessed 15 July 2008]. 

53 Kirkpatrick, George and Scrieciu, Final Global Overview Trade SIA of the Doha Development 
Agenda, July 2006, available at: http://www.sia-trade.org/wto/FinalPhase/FINALOVER 
VIEWJul2006.pdf [last accessed 15 July 2008]. 

54 Ibid. at 58, for example, the authors state that: ‘In Bangladesh, East Africa, and much of Sub- 
Saharan Africa the number of unskilled manufacturing jobs falls’ 

55 Overseas Development Institute, supra n. 48 at 38, where it states: As the costs of adjustment 
fall predominantly on producers, they will fall predominantly on rural areas. As small 
(semi-) subsistence producers tend to be less competitive, they are likely to lose domestic 
market share to imports, whereas commercial producers are the most likely to be able to 
respond to increased competition. Some losses among domestic producers are likely, although 
there is no strong reason to believe that adverse effects will be more severe for small-holders 
(who often display remarkable resilience) than for larger, more commercial farms: 

56 Mayrand, ‘Integrated Assessment of Trade-related Policies: Agricultural Trade Liberalisation 
and the Convention to Combat Desertification’, (2006) 24 Impact Assessment and Project 
Appraisal 311 at 311. 

57. Carpentier, ‘NAFTA Commission for Environmental Cooperation: Ongoing Assessment of 
Trade Liberalization in North America’, (2006) 24 Impact Assessment and Project Appraisal 
259 at 270. 
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A significant underlying issue in measuring social impacts is the difficulty 
in finding data on the basis of which to undertake such assessments.® 
Utilising traditional economic models to assess social impacts has been found 
to have its limitations. It is suggested that there is often insufficient data to do 
‘modelling studies’ to predict future outcomes, and that when it comes to mod- 
elling for social impacts, effects are so complex that it is difficult to predict out- 
comes with any certainty, so social impacts may be better assessed through 
country case studies coupled with local consultations.” 

From a human rights perspective, those social impact assessments that have 
utilised case studies of existing impacts have certainly tended to identify 
more specific impacts on vulnerable sections of the population. So, an EU SIA 
study of the major food crops sector, which made extensive use of case studies, 
found negative impacts on vulnerable groups especially small-scale farmers.°° 
Among the ad hoc impact assessments, those which have utilised extensive 
fieldwork and interviews with potentially affected persons tend to be those 
that have identified specific impacts on vulnerable groups.°! This is not to say 
that such case studies should be viewed as the only mechanism for effectively 
measuring social impact in impact assessment studies. UNEP, for instance, 
recommends consideration of a wide range of different approaches to measur- 
ing social and environmental impact, depending on the data available and spe- 
cific conditions of the country where the study is being undertaken.” But 
case studies of affected persons have the advantage of allowing assessors to 
take into account real impacts on the ground, and thereby assess more accu- 
rately the degree to which particular persons or groups are affected. Such 
impacts appear difficult to gauge without utilising case studies of affected 
populations as part of the assessment. 


58 See, for example, UNEP, supra n. 38 at iv. Making this point with regard to South American 
countries, see Blanco, supra n. 42 at 292. 

59 Kirkpatrick and George, ‘Methodological Issues in the Impact Assessment of Trade Policy: 
Experience from the European Commission'’s Sustainability Impact Assessment (SIA) pro- 
gramme’, (2006) 24 Impact Assessment and Project Appraisal 325 at 330-1. 

60 Maltais, Nilsson and Persson, Sustainability Impact Assessment of WTO Negotiations in the 
Major Food Crops Sector (Stockholm: Stockholm Environment Institute, 2002), available at: 
http://www.sei.se/dload/2002/SIA-WTO-CROPS-Final.pdf [last accessed 15 July 2008]. Case 
studies were conducted in food importing countries (Egypt and Senegal) and food exporting 
countries (India, Argentina and Indonesia). Although it should be noted that the case studies 
used here were ‘desk-based’ and utilised no local partnerships or consultations. 

61 See, for example, Nadal, The Environmental & Social Impacts of Economic Liberalisation on Corn 
Production in Mexico (El Colegio De México, September 2000), available at: http://www.oxf 
am.org.uk/what.wedo/issues/livelihoods/downloads/cornmexico.pdf [last accessed 15 July 
2008], which pays particular attention to how NAFTA affects different parts of the population 
in different ways. 

62 UNEP, supra n. 38 at 29f, including discussion of such tools as benefit-cost analysis, risk 
assessment, multi-criteria analysis, extended domestic resource cost analysis, life cycle analy- 
sis, global commodity chain analysis and scenario building. Also recommending considera- 
tion of a wide range of assessment methodologies in the specific context of HRIAs of trade 
agreements, see Walker, supra n. 32 at 234. 
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Clearly, however, developing appropriate methodologies for assessing social 
impacts of trade agreements is a very complex task. The development of over- 
arching methodological frameworks to assess social impacts is important, 
because otherwise it appears likely that consideration of social impacts will 
be marginalised at the expense of more easily measurable economic impacts. 
Another danger is that, without robust methodologies, assumptions about 
social impact will be based on pre-existing ideological positions concerning 
trade liberalisation generally, or the trade agreement specifically under consid- 
eration. So, some of the ad hoc assessments analysed were clearly very much 
ideologically opposed to the agreement being evaluated, and made strong 
statements about negative impact, which were not directly linked to any evi- 
dence presented.©? On the other hand, the EU assessments have been accused 
of taking an excessively pro-liberalisation stance.°* 

This is not to suggest that ideological positions should be hidden, since that 
would not in itself remove the dangers of bias in an assessment, and would 
actually make it harder to detect. But it is an essential element of impact 
assessment that conclusions about impacts are drawn from evidence and not 
ideology—hence the dangers of a study driven by a narrow ideological frame- 
work. A robust methodological framework is one way in which to overcome 
such problems. Part of that framework should be ensuring that views from a 
wide range of stakeholders are incorporated in the assessment. One of the 
most advanced models in this regard is the US Commission for Environmental 
Cooperation that conducts environmental impact assessments with regard to 
NAFTA. It has extensive mechanisms for ensuring effective public participa- 
tion in the process, including basing its initial diverse hypotheses on extensive 
public and expert input, and conducting a public call for research papers that 
are then discussed by trade experts, government officials, academics and citi- 
zens’ groups.’ Participatory methodologies of other assessments have been 
more widely criticised.°° NGOs and other commentators have been very critical 
of the participatory mechanisms utilised in many of the EU SIAs of trade 
agreements; the way relevant actors, particularly in third countries, are 


63 For example, ‘Impacts of the North American Free Trade Agreement’ (Picard, Alberto Arroyo, 
2003), available at: —http://quest.quixote.org/sites/quest.quixote.org/files/pdfs/albertoar- 
royo.pdf [last accessed 15 July 2008] at 5-6: ‘...the North American Free Trade Agreement 
is part of the problem and not the solution. This is what we are seeking to demonstrate in 
this document: See, more generally, Vogl, Potential Impact of the Central America Free 
Trade Agreement on the Agricultural Sector and Rural Poverty in Nicaragua, May 2003, 
available at: http://quest.quixote.org/sites/quest.quixote.org/files/pdfs/cafta-nicaragua.pdf 
[last accessed 15 July 2008]. 

64 Statement of European Civil Society Organisations, EU Trade Sustainability Impact 
Assessments: A Critical View, October 2006, at 3, available at: http://www.foeeurope.org/pub 
lications/2006/siastatement.eucivilsociety.oct2006.pdf [last accessed 15 July 2008]. 

65 Carpentier, supra n. 57 at 259-61. 

66 See, for example, on South American Impact Assessments, Blanco, supra n. 42 at 290-2; and 
criticising the extent of participation in a number of EU impact assessments, Toner, ‘Impact 
Assessment and fundamental rights protection in EU law’, 31 European Law Review 316 at 332. 
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informed about the SIA, consulted as to their views and have their views taken 
into account in the ongoing conduct of the SIA.°” 


D. Maximising Influence on Policy Formulation 


In addition to the need to create a robust methodological framework for carry- 
ing out the assessments as outlined above, there is clearly a need to ensure 
that such impact assessment leads to specific recommendations for how nega- 
tive impacts which have been identified can be acted upon. Some of the 
impact assessments considered here contained no proposals for dealing with 
negative social impacts, while others were insufficiently precise or not directed 
towards appropriate persons. This is particularly problematic when we con- 
sider the difficulties impact assessments can have in affecting policy debates. 
A recent survey of the use of impact assessments to assess the impact of trade 
agreements argued that:°° 


No comprehensive study has yet been undertaken of the extent to which 
the assessment recommendations have been incorporated into the trade 
agreements, or into parallel policy measures. Initial indications are that 
their influence has, at best, been limited. 


The influence of impact assessment on policy formation is also questioned 
in other arenas. For instance, in the United Kingdom, Regulatory Impact 
Assessments are undertaken for all forms of government intervention 
that impose, or reduce, costs on businesses, the third sector or the public 
sector. They quantify the costs and benefits of these regulations and balance 
this against the costs and benefits of doing nothing. A recent report from the 
National Audit Office was critical of the extent to which the RIAs are actually 
utilised to influence policy formation.® RIAs are not widely used in the 
Parliamentary process,” and are ‘seen as a hurdle to be cleared once a course 
of action has already been decided’”! All forms of impact assessment must 


67 See, for example, Statement of European Civil Society Organisations, supra n. 64 at 5. As a 
result of these criticisms, the SLA Handbook (at 3) contains extensive recommendations on 
appropriate mechanisms for consulting relevant actors including organising more local work- 
shops in partner countries. Additional suggestions have been made by other key actors, for 
example, Kirkpatrick, supra n. 59 at 327, who says greater efforts in encouraging public parti- 
cipation could also be made by, for example, translating official documents into the local lan- 
guage or by raising awareness at the local level. Also see Cherfane, ‘How to Ensure a Better 
Participation of Stakeholders in Sustainability Impact Assessments: Illustrative Examples 
from the SIA/EMFTA, available at: http://css.escwa.org.lb/25mar06/10.pdf [last accessed 
15 July 2008]. 

68 George and Goldsmith, ‘Impact Assessment of Trade-related Policies and Agreements: 
Experience and Challenges’, (2006) 24 Impact Assessment and Project Appraisal 254 at 256. 

69 National Audit Office, Evaluation of Regulatory Impact Assessments 2006-7 (London: The 
Stationery Office, 11 July 2007). 

70 National Audit Office, supra n. 69 at 4, Executive Summary. 

71 ‘Blunt Scissors’, The Economist, 14 July 2007, at 37. 
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therefore include precise and directed conclusions and recommendations if 
they are to impact upon policy debates. But even with such recommendations 
and conclusions, there is a danger that impact assessments will not have the 
influence that may be expected. We will return to discussing this issue again 
when directly considering HRIAs of trade agreements subsequently. 


E. Implications for Conducting HRIAs of Trade Agreements 


Overall, what the above analysis of social impact assessments of trade agree- 
ments shows is that it is extremely difficult to effectively measure such social 
impacts. Those assessments that appeared to do this best, ‘mainstreamed’ con- 
sideration of social impacts throughout the assessment, identified particular 
social issues that needed to be analysed, measured them utilising indicators 
and applied them in case studies of affected populations. But there are still sig- 
nificant problems. From a human rights perspective, the most critical issue 
with many existing assessments is that the impact of trade agreements on the 
most vulnerable and disadvantaged persons is under-explored or marginalised. 
The focus of a human rights approach to international trade obligations is pri- 
marily to concentrate upon the most vulnerable and disadvantaged persons.” 
The added value of human rights in this regard is that the impact of trade 
agreements upon these persons can be measured according to legal obligations 
entrenched in international legal instruments. But in order to realise this 
potential, there is a need to ensure that those human rights obligations have 
the requisite specificity to be the basis for a real assessment. In addition, 
HRIAs will need to deal with some of the other problems that were prevalent 
among many of the social impact assessments analysed above, including 
creating robust methodological frameworks which clearly demonstrate that 
assessments are not simply being driven by pre-existing ideological positions; 
utilising participatory mechanisms, which puts key stakeholders at the centre 
of the impact assessment process; and persuasively demonstrating impacts so 
that conclusions and recommendations of assessments are taken seriously by 
policy makers. An analysis of the limited number of existing HRIAs of trade 
agreements is therefore helpful in order to understand how some of these 
issues have played out in practice. 


4. Lessons from Existing HRIAs of Trade Agreements 


There are as yet only two HRIAs that have been conducted with regard to 
international trade agreements (although one of those HRIAs contains three 
separate studies of different countries, thereby increasing the evidential basis 


72 See, for example, Report on AoA, supra n. 9 at para. 47. 
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for analysis).’? These two HRIAs can be seen as test-cases of the potential of 
utilising human rights frameworks in conducting impact assessments of trade 
agreements. They are particularly interesting to analyse because of the very 
different methodological approaches that they utilise. We start with a descrip- 
tion of the two HRIAs, before going on to analyse their strengths and 
weaknesses. 

In 2006, the Thailand National Human Rights Commission (TNHRC) pro- 
duced a draft report of what was widely reported as the first national HRIA of 
an international trade agreement.’* TNHRC considered the human rights 
implications of the free trade agreement that Thailand had been negotiating 
with the United States before the military coup in Thailand stalled those talks. 
The report covers four substantive areas—agriculture, environment, intellec- 
tual property, and services and investment—as well as the process of negotia- 
tion and the apparent lack of public participation and dissemination of 
information in this process. It is an ex ante assessment, in that it assesses the 
potential future impact of the Thailand—US bilateral trade agreement. The 
proposed agreement was not made public and so the TNHRC based its analy- 
sis on a leaked text of the intellectual property chapter proposed by the 
United States and on the texts of other bilateral deals signed by the United 
States with comparable countries. The draft report was presented for dis- 
cussion at a seminar organised by the TNHRC in partnership with several 
UN agencies.” The analysis undertaken here is on the basis of that draft 
report, as the final report has not been published, and there must be doubts 
about whether it ever will be.” 

The second HRIA considered here actually consists of three studies utilising 
an overarching methodological framework commissioned by the Ecumenical 
Advocacy Alliance (EAA). It considered the impact of trade liberalisation on 
the right to food of rice farming communities in Ghana, Honduras and 
Indonesia.’”’ It is an ex post assessment, in that it assesses past impacts of 


73 We here utilise a narrow definition for the term impact assessment as provided in Section 1 
above. 

74 Thailand National Human Rights Commission (sub-committees), Report on Results of 
Examination of Human Rights Violations (2006) (TNHRC Report) on file with author. This 
was reported as the first HRIA of a trade agreement by several sources, see: The National 
Human Rights Institutions Forum, Human Rights Impact Assessment of the US—Thai Free 
Trade Agreement, 22 January 2007, available at: http:/Avww.nhri.net/news.asp?ID=1115 
[last accessed 15 July 2008] and Third World Network, ‘Thai Human Rights Commission criti- 
cises FTA with US’, available at: http://www.bilaterals.org/article-print.php3?id.article=7012 
[last accessed 15 July 2008]. 

75 Free Trade Agreements: Impact on Human Rights, Bangkok, 17—19 January 2007. 

76 The author has made a number of enquiries to the Thailand National Human Rights 
Commission, but has not had a substantive response. The Third World Network, who reported 
on the release of the draft report, are also unaware when the final report will be published. 
The United States stopped negotiating the FTA with Thailand after the military coup, and so 
it may be that the final report will not be published. 

77 EAA Study, supra n. 52. 
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trade liberalisation in each of these countries. These assessments combine 
macro-level analysis of domestic rice production, foreign importation and 
related state polices (of both domestic and external state actors) with micro- 
analysis at the community level and ‘human rights analysis which combines 
the findings on the macro- and micro-level and evaluates them from the per- 
spective of the human rights to food.”* While its findings are more relevant to 
the states’ responses to the structural adjustment programmes of the IMF and 
the World Bank, the methodological framework is directly applicable when 
considering liberalisation commitments of international trade agreements. 
The first conclusion we can draw from analysing these assessments is that 
HRIAs will only have significant value-added over other social impact assess- 
ments, if human rights norms and standards are at the heart of the methodol- 
ogy of the assessment. The Thailand HRIA makes only sporadic references to 
provisions of relevant human rights instruments;”? discussion of key human 
rights principles are absent and conclusions about violations are generally not 
related back to the relevant standards, or, when they are, only at a high level 
of generality that adds little to the preceding analysis. On intellectual property, 
for instance, there is considerable economic analysis of the likely impact of 
proposed intellectual property provisions, particularly with regard to how it 
will impact upon access to essential medicines. It is concluded that the pro- 
posed provisions will lead to expensive drugs ‘beyond the means of local con- 
sumers’ and as a result ‘the people in Thailand will be denied access to drugs, 
causing endless public health and social problems'®” It is later stated that this 
would be in breach of the right to health.*’ But these conclusions are not 
reached on the basis of any kind of ‘right to health’ analysis; rather it is simply 
presumed that a human rights violation will occur because of the preceding 
economic analysis of likely price increases. Elsewhere, human rights are invisi- 
ble. On agriculture, for instance, the report makes no explicit reference to the 
poorest and most disadvantaged farm workers, as we might expect from a 
human rights perspective. In the discussion of the services and investment 
provisions of the agreement, the focus is on broader social issues (e.g. the 
impact of the agreement on the tourism industry) without reference to relevant 
human rights standards at all. Other recommendations made are not clearly 
linked to human rights issues or to relevant human rights law.* In addition, 
there does not appear to be any attempt to create participatory mechanisms 


78 Ibid. at Section 3.3. 

79 The negotiation process is found to be in violation of certain rights, although these findings 
relate only to the Thai Constitution (TNHRC Report, supra n. 74 at 65). The proposed intellec- 
tual property provisions are found to be in violation of the right to health as protected in 
the Constitution (ibid. at 59), but in other areas there is no mention of human rights at all. 

80 THNRC Report, supra n. 74 at 26. 

81 Ibid. at 59. 

82 Ibid. at 58-9. 
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where the views of those who will potentially be affected by the trade agree- 
ment can be fed into the report's findings. 

In contrast, the EAA study begins by setting out a detailed methodological 
framework for the right to food, based upon the International Covenant on 
Economic Social and Cultural Rights and the General Comments of CESCR. In 
each country report, detailed macro- and mico-level analysis is evaluated in 
terms of this methodology, and an assessment is made of the extent to which 
relevant state actors and international institutions have met their obligations 
in terms of their responsibilities to protect, respect and fulfil the human 
rights of relevant populations.*? Macro-level analysis included examination of 
quantitative data on levels of domestic production and importation. This 
mostly relied upon existing studies that were analysed to ascertain whether 
there was a direct impact upon the incomes of farmers as a result of increased 
competition from imported rice.** This was complemented by semi-structured 
interviews with government officials, community leaders and peasants. It is 
through these interviews that an attempt was made to ascertain whether any 
decrease in incomes had led to human rights violations, both in the right to 
food, and in the right to an adequate standard of living, including education, 
health, clothing and housing.*’ This methodology therefore places participa- 
tion by key stakeholders at the centre of the impact assessment process and 
ensures that the views of key actors are driving the findings of the report 
over whether human rights violations have occurred. The assessments also 
attempt to verify a causal chain between liberalisation policies of relevant 
states and inter-governmental organisations, between increases in imports 
and human rights violations of domestic producers, taking into account other 
factors that might have impacted upon the human rights of relevant popula- 
tions (e.g. natural disasters, decreased government support for farmers, etc.). 

There are some weaknesses in the EAA methodology. For instance, the con- 
stituent elements of the right to health, education and adequate standard of 
living were not set out at the beginning of the study, even though violations 
of these rights were later found. The methodological framework is then applied 
with varying degrees of success in the three individual assessments. In each 
assessment, it is primarily the case studies of local populations, which have 
the potential to demonstrate whether human rights violations are occurring 
(as opposed to simply decreases in incomes of farmers). But the interview pro- 
cess that is at the centre of these case studies operates with varying degrees 
of success. In the report on Ghana, the interviews with local people appear to 


83 EAA Study, supra n. 52, Chapter 1 sets out the relevant human rights obligations, Chapter 2 
sets out the methodological framework, and the conclusions of Chapters 4, 5 and 6 analyse 
the extent to which these human rights obligations have been met for each country case 
study. 

84 Ibid. at 25-8. 

85 Ibid. at 28. 


PIOT OZ Youre UO JIOPyassonq Yowporfqrqsapur’T pun -sjaejis9atuy ye /310's;eurnolpso;xo spIy//:dyy woz papeopumog 


Trade and Human Rights 607 


be structured in such a way as to clearly bring out the human rights issues— 
decreased revenue from rice production leads to lack of access to food, as well 
as an inability to pay for adequate healthcare and education.®° Interviews in 
the reports on Honduras and Indonesia appeared less focused specifically on 
the human rights issues and instead discuss the social implications of liberali- 
sation more generally.’ Conclusions that human rights violations have 
occurred are therefore considerably weaker with regard to Honduras and 
Indonesia.** Finally, with regard to the recommendations of the report for 
how existing violations could be addressed and future violations prevented, 
the report limits itself to calls for ‘higher protection from cheap imports and 
higher support for domestic rice producers’, and ‘measures to address the pro- 
blem of high market concentration, especially in cases where this factor 
drives consumer prices higher’®? No more detail is provided. 

There are ways in which the consistency of the methodology throughout 
the EAA study might have been improved. In setting out the methodological 
framework, the EAA study suggests some ‘indicators’ that might be utilised in 
order to demonstrate that a violation of the right to food has occurred, for 
example, ‘the involuntary reduction of the meals in terms of quantity or a dete- 
rioration of the food quality due to a forced reduction in variety of food, for 
example through a reduction of food ingredients such as vegetables.” This 
indicator is clearly utilised in constructing interviews with local persons in 
Ghana, but is less apparent in the other two assessments.”’ It will be suggested 
below that more systematic and comprehensive use of a range of such indica- 
tors might have created greater specificity in the human rights obligations 
under consideration and significantly strengthened the report. 

What is clear from the analysis of both the Thailand and EAA studies is 
that, for an HRIA to be successful, it must be based on an explicit evaluation 
of the impact of trade law obligations on relevant, codified human rights obli- 
gations that apply to the state in question. Relevant obligations should be 
clearly and fully explained. Guidance from expert bodies, such as the General 
Comments of CESCR, should be utilised to ‘flesh out’ the content of obligations. 
The impacts of trade law obligations must then be measured against the relevant 
human rights standards to see if violations of human rights have occurred. If 
impacts are not comprehensively referenced back to relevant human rights 


86 Ibid. at 52f. 

87 Ibid. at 75f and 103f. 

88 Ibid. at 80f and 103f. 

89 Ibid. at 121. 

90 Ibid. at 28. One could, however, argue about the validity of this indicator from the human 
rights perspective. Does the ‘reduction’, even if involuntary, have to be to below a specific 
minimum level before a human rights violation can be found? 

91 Inthe Indonesian Study for instance, only brief mention is made of reduction in food quantity 
and quality; see ibid. at 107. 
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standards, as set out in relevant international and national law, the added value of 
utilising a human rights methodology is largely lost and additional risks arise. 

As was noted above in the case of social impact assessments, there are dan- 
gers that, in the absence of robust methodological frameworks, assessments 
may instead rely on pre-existing ideological positions. The Thailand study at 
times uses what might be described as emotive language and strong claims 
about the effects of the FTA without recourse to empirical evidence to support 
those claims. For instance, the FTA will ‘pave the way for [Transnational 
Corporations] to seize power ...,”” ‘US demands on patents ... clearly reflect 
greed on [the] part of US pharmaceutical corporations .. ..?? and as a result of 
the FTA, ". . .[t]he number of the poor will rise, and they will be poorer’?* While 
there may or may not be grounds for these assertions, the fact that they are 
linked to neither relevant human rights standards nor relevant empirical research 
means that they are unlikely to convince those who are not already opposed to 
the FTA. 

The more that HRIAs are based upon the application of human rights stan- 
dards taken from relevant human rights instruments, the more they are likely 
to create added value in existing debates. But it is also clear that, even utilising 
interpretative guidance provided by relevant expert bodies, in particular 
CESCR, there is much further work which needs to be done to apply economic, 
social and cultural rights such as the right to food or health effectively in the 
trade law context. It is suggested that the EAA reports could have strength- 
ened their findings by making more detailed and systematic use of indicators 
to measure impacts on not only the right to food, but also health, education 
and an adequate standard of living. An indicator should be a qualitative or 
quantitative tool used ‘to provide specific information on the state or condition 
of an event, activity or outcome.”° Use of a series of indicators in order to mea- 
sure impacts is increasingly recognised as a vital part of undertaking any 
HRIA.”° The Office of the High Commissioner for Human Rights has recently 
prepared a report setting out a series of structural, process and outcome indi- 
cators for a range of different human rights, including the right to health, 
education and adequate food.”” This model is one which could also be utilised 
with regard to creating indicators for measuring the human rights impact of 
trade agreements. Indicators for some of these rights may be largely 


92 TNHRC Report, supra n. 74 at 5. 

93 Ibid. at 18. 

94 Ibid. at 5,18 and 41 respectively. See also at 42 for strong opinions on US motivation for nego- 
tiating FTAs. 

95 Report of Turku Expert Meeting on Human Rights Indicators, 10-13 March 2005, Turku/Abo 

Finland, at 2, available at: http://web.abo.fi/instut/imr/research/seminars/indicators/Report.doc 

[last accessed 15 July 2008]. 

On the importance of indicators for HRIAs, see Andreassen and Sano, supra n. 35 at 278. 

7  OHCHR, 6 June 2008, HRMI/MC/2008/3. 
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transferable to the trade law context.?* Others will require work to make them 
more context-specific. So, indicators developed to assess state compliance 
with the right to health are appropriate for an overall assessment of implemen- 
tation of the right to health in a given country, but too generalised for use in 
an assessment looking specifically at the impact of the TRIPS Agreement on 
access to essential medicines.’? It is clear therefore that one of the key chal- 
lenges in optimising human rights methodologies for conducting HRIAs of 
trade agreements in the future will be the availability of a set of human rights 
indicators for the right to health, food, etc., which specifically focus upon 
issues raised by international trade law. 

But even with an optimal set of indicators, there still remains the problem of 
finding data that reveals whether a human rights violation has occurred and 
is able to demonstrate the causal chain linking that violation to the trade 
agreement in question. In order to show that human rights, such as the right 
to food or health have been violated, it does appear that even the most relevant 
(existing) data on the economic impacts of the agreement (e.g. decrease in 
farmers’ incomes, increase in prices of essential medicines) must be combined 
with ‘on the ground’ studies of affected populations to gauge the extent to 
which these changes have led to human rights violations. Such studies will 
also ensure a strong participatory element in the HRIA. 

Even if there is strong evidence of violations, a number of alternative causes 
may still be possible for their occurrence, such as domestic government policies 
and practices and these need to be explored in any HRIA. The EAA study 
directly addresses these causation difficulties and therefore tests the hypoth- 
esis that trade-related policies have caused violations in the right to food 
against other possible rationales including natural disasters, land tenure 
arrangements and withdrawal of government support to domestic produ- 
cers.!°° However, in the case study of Honduras, the hurricane that wiped out 
a large amount of domestic rice production during the period of the study 
makes demonstrating causal links between trade liberalisation and domestic 
production very problematic.’”! It is clear that the more complex the potential 


98 See, for example, illustrative indicators on the right to food, in OHCHR, Report on Indicators 
for Promoting and Monitoring Implementation of Human Rights, supra n. 97 at 24, which 
appear largely appropriate for the trade law context, although the availability of data with 
regard to a number of indicators may be a problem. 

99 See OHCHR, Report on Indicators for Promoting and Monitoring Implementation of Human 
Rights, supra n. 97 at 25, which includes indicators relating to sexual and reproductive 
health, child mortality and health care, natural and occupational environment, prevention, 
treatment and control of diseases and accessibility to health facilities and essential medicines. 

100 EAA Study, supra n. 52 at 25 (methodological approach). See also, at 28, ‘A direct impact on 
incomes of farmers can only be assumed if they face direct competition with imports’ so the 
report goes to great length to make the case for this link by, for example, assessing the 
extent to which rice of communities evaluated are competing against foreign imported rice. 

101 But attempting to do so, see EAA Study, supra n. 52 at 66. 
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alternative causalities, the more difficult it will be to demonstrate a causal 
chain linking international trade agreements to human rights impacts on the 
ground. 

Do the findings of the studies analysed provide strong evidence that human 
rights violations have occurred/will occur as a result of international trade 
policy? Certainly it is suggested that the EAA Study provides stronger evidence 
of violations than the Thailand Study. This partly reflects the uncertainties 
inherent in conducting ex ante assessments (Thailand), as opposed to ex post 
assessments (EAA). In the EAA study, it was possible to consider evidence of 
the actual impact of the trade agreement which is already in force, and utilise 
case studies of affected populations to test these impacts. In the Thailand 
study it was necessary to forecast future outcomes on the basis of predicted 
texts of the agreement. But it also reflects the stronger methodological frame- 
work in the latter assessment—a more rigorous use and application of human 
rights standards as the basis for the assessment, a strong participatory metho- 
dology where views from key stakeholders are driving the findings, and a 
greater concern for relevant and appropriate data collection and a willingness 
to tackle difficult issues of causation. This is a methodology that can be further 
built upon in the ways suggested above. 


5. Findings and Future Prospects 


The above analysis of relevant existing practice in conducting both SAIs and 
HRIAs of trade agreements has attempted to shed light on three particularly 
important issues for future conduct of HRIAs of trade agreements. First, is 
there a rationale for undertaking HRIAs of trade agreements in the first 
place? Second, can the key methodological issues inherent in undertaking 
such HRIAs be resolved in a way which means that they can provide 
real added value? And third, what can we expect such assessments to 
achieve in terms of promoting social justice within the international trading 
system? 

On the first issue, it is argued that HRIAs of trade agreements can create 
significant added value over and above existing SAIs. It has been demonstrated 
that there are considerable limitations in measuring social impacts in existing 
social impact assessments, and in particular from a human rights perspective 
that they have a tendency to focus insufficiently upon the vulnerable and 
disadvantaged. The human rights norms and standards of HRIAs mandate 
such a focus. And the fact that these norms are the international and national 
legal obligations of states means that those states have international 
and national legal obligations to comply with these standards. This ‘adds 
legitimacy to demands for policy changes that are based on _ these 
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assessments.'°? In addition, utilising a human rights approach to impact 


assessment will engage a wide range of institutions (e.g. international human 
rights agencies, human rights NGOs, national human rights institutions, etc.) 
who might not otherwise become involved in discussions about the impact of 
trade agreements. Human rights obligations in international treaties also 
demand that participatory mechanisms are at the heart of impact assessment 
and act to empower affected populations;'” these obligations should lead to 
affected persons and communities being at the heart of the impact assessment 
methodologies, in a way that existing impact assessment methodologies have 
failed to do. 

But it has also been demonstrated that HRIAs of trade agreements will only 
have significant added value if key methodological steps are adhered to— 
simply calling for HRIAs of trade agreements will not necessarily lead to 
assessments with appropriate methodological frameworks. Most fundamen- 
tally, HRIAs of trade agreements must be based upon an explicit and detailed 
human rights methodology. Calls for HRIAs have largely been made in respect 
of economic, social and cultural rights issues. The two HRIAs so far underta- 
ken have also focused on the impact on economic, social and cultural rights. 
The precise scope of relevant rights such as the right to food, health and educa- 
tion is not inherently obvious, and is likely to remain contested both within 
the human rights community and outside it. Particularly in this context, the 
creation of comprehensive trade-related indicators, based on existing elabora- 
tions of relevant human rights norms and standards, is the key to future efforts 
in this regard. The creation of such indicators will not forestall all debate 
about the scope and applicability of these economic, social and cultural 
rights. But it should be the start of a real concrete dialogue between human 
rights and trade law specialists, the benefits of which will be discussed further 
below. Without the specificity that such indicators create, there are dangers 
that assessments will simply reflect pre-existing ideological biases. 

It is also clear that, despite the participatory obligations of international 
human rights law, HRIAs will not necessarily include optimum participatory 
mechanisms. The Thailand HRIA does not appear to include any substantial 
participatory mechanisms. An optimal participatory methodology would 
include extensive consultations with affected communities. But is this always 
feasible, particularly when considering a multifaceted agreement with differ- 
entiated impacts across a whole State's population? It is clear that a great deal 


102 Hunt and MacNaughton, ‘Impact Assessments, Poverty and Human Rights: A Case Study 
Using the Right to the Highest Attainable Standard of Health’, (UNESCO, 31 May 2006) at 13, 
available at: http://www.who.int/hhr/Series.6Impact%20AssessmentsHuntMacNaughton1. 
pdf [last accessed 15 July 2008]. 

103 See, for example, Article 25, Universal Declaration of Human Rights 1948; Article 25, 
International Covenant on Civil and Political Rights 1966; Articles 7 and 14(2), Convention 
on Elimination of Discrimination Against Women 1979; and Article 5, International 
Convention on the Elimination of All Forms of Racial Discrimination 1965. 
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more work needs to be done to consider appropriate participatory mechanisms 
for different types of HRIAs.'°* 

Beyond this, there are difficulties in creating robust frameworks that are 
able to gather reliable information about human rights impacts on particularly 
vulnerable and disadvantaged groups, and demonstrate that these are caused 
by trade agreements. Creation of appropriate methodologies will require inter- 
disciplinary teams of persons with complimentary knowledge and skills 
including human rights and trade law experts, economists and other social 
scientists. Exploration of alternative causal chains is crucial to the credibility 
of any assessment, but the extent of the problems faced in this regard will 
very much depend on the particular circumstances of the assessment in ques- 
tion. What is clear is that ex post assessments have clear methodological advan- 
tages over ex ante assessments. As with social impacts, assessing the human 
rights impacts of trade agreements is so complex that it may be difficult to pre- 
dict outcomes through economic modelling with any certainty. At the very 
least, country case studies that include extensive local consultations with 
affected populations should be an integral part of the assessment. Ex ante 
assessments, by their very nature, cannot undertake such case studies of the 
country under consideration. They can utilise case studies of persons in other 
countries where similar trade obligations have already come into force. But 
the utility of such studies will depend on the extent to which key characteris- 
tics of populations in other countries and provisions of trade agreements are 
comparable. It is probably only as a result of an increasing range of ex post 
assessments taking place that the extent of their predictive power with regard 
to comparable countries who are negotiating similar commitments for the 
future will be fully realised. But, ongoing efforts towards constructing effective 
ex ante methodologies are important. A human rights approach to interna- 
tional trade law rules requires action to prevent human rights violations occur- 
ring, not simply reacting to violations that have already occurred. 

For the reasons set out above, constructing HRIAs of trade agree- 
ments that create significant added value will not be straightforward. 
As demonstrated above, conclusions and recommendations of impact assess- 
ments in a range of other fields have often had limited success in changing 
policies, so arguments need to be as effective as possible. But we must distin- 
guish between those HRIAs that tackle the key methodological issues outlined 
above and those that do not. Those HRIAs with poor methodological frame- 
works will be ineffective, or at worst even counterproductive in engaging key 
actors and changing the nature of policy debates. The nature of the difficulties 


104 The OHCHR has produced a report on the principle of participation and its application in the 
context of globalisation: see Report on Participation, supra n. 26, which states the need for 
HRIAs as a mechanism for improving participation in the context of globalisation, but it 
does little to enhance the debate about what the appropriate mechanisms for participation 
within HRIA methodologies should be (see paras 24-8). 
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caused will depend on who is undertaking the assessment. In the case of 
NGOs, and others without direct ability to influence policy and regulatory 
change, the danger is that such HRIAs will ‘sing only to the choir’, and fail to 
influence key non-human rights actors, thereby hugely diminishing the value 
of that particular exercise, and perhaps even the process of conducting HRIAs 
of trade agreements more generally. For HRIAs of trade agreements to maxi- 
mise their effectiveness, they need to engage audiences beyond the traditional 
human rights community, such as politicians and trade negotiators many of 
whom are likely to strongly dispute the relevance of human rights to these 
debates.’ A poorly constructed HRIA will only reinforce the views of such 
actors that human rights have little or nothing to add to debates about the 
social justice impact of international trade agreements and make engagement 
harder in future. 

Where HRIAs are commissioned by governments or other official agencies, 
we need to be wary of how poorly constructed or unbalanced impact assess- 
ments might be utilised in future to short-circuit important decision-making 
by other actors. While many impact assessments do fail to effect policy out- 
comes, it has been suggested in relation to impact assessments in other fields 
that evaluations which are made by ‘unaccountable policy experts’ may then 
simply be taken up, rather than critically evaluated by judges and politicians.’°° 

It therefore seems important that those bodies who are advocating that 
HRIAs of trade agreements take place, produce more extensive and detailed 
guidance on the issues faced by those undertaking assessments including: the 
creation of comprehensive trade-related indicators, based on existing elabora- 
tions of relevant human rights norms and standards; principles for undertak- 
ing case studies of affected populations; and guidance as to how key causal 
issues that are likely to need exploration in the assessment should be tackled. 
Ongoing critical analysis of how assessments are undertaken in practice will 
then be needed. The development of appropriate methodologies will be an 
ongoing learning process and will require responses to new issues raised by 
individual assessments as they take place. 

Despite the methodological uncertainties and the ongoing demands this 
places on key institutional actors, there are important reasons for carrying on 
with this work. The creation of HRIAs of trade agreements with strong metho- 
dological frameworks can have great benefits for the wider policy debate 
about international trade law and human rights law linkage. It is an important 


105 For example, see Howse, ‘Human Rights in the WTO: Whose Rights, What Humanity? 
Comments on Petersmann’, (2002) 13 European Journal of International Law 651 at 656, who 
states at fn 7: At the World Trade Forum in Berne last August, where many of the leading tra- 
ditional WTO experts gathered to address the question of the WTO law and human rights, sev- 
eral of the most eminent of them even questioned whether any human rights were 
sufficiently well understood or clearly embodied in international law so as to be relevant in 
the operation of the WTO’ 

106 Making a similar point with regard to EU impact assessments, see Toner, supra n. 66 at 337. 
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critique of existing human rights approaches to international trade law that at 
the stage of actual policy formulation and evaluation ‘human rights language 
recedes into the background’ and that policy proposals often do not seem ‘to 
be derived from human rights obligations in any direct way’"°” Human rights 
advocates therefore find themselves confronted by arguments that they are 
not bringing new policies or arguments to the table, but merely rearticulating 
old arguments utilising new forms of language. Conducting HRIAs of trade 
agreements can mean that the human rights discourse is utilised actively in 
order to evaluate existing trade-related policies and regulations and make pro- 
posals for reform, rather than simply passively accepting evaluations and pro- 
posals of trade actors, that are acceptable in terms of human rights values.'°° 
HRIAs thereby have the potential to make those constructing trade policy 
think beyond traditional considerations of economic growth and consumer 
choice to a range of issues which would not normally be part of the main- 
stream trade agenda, such as the degree of impact of trade obligations on poor 
producers in terms of their access to food, education, healthcare and housing. 
In the studies analysed here for instance, while the EU’s WTO study on the agri- 
culture sector excluded health and education as themes requiring in-depth 
consideration because they are not ‘directly affected’ by liberalisation of trade 
in agriculture, the EAA Study argues that trade liberalisation does lead to sig- 
nificant impacts on the right to health and education of poor farmers.'”? 

But, even when HRIAs are well constructed, we need to consider carefully 
what they can be expected to, and ultimately what we actually want them to 
achieve. The HRIAs under consideration here have focused upon particular 
violations which have occurred to specific sections of populations over specific 
time periods as a result of specific aspects of trade-related policy. But 
even from a human rights perspective, there is a need to put this in a 
broader context. Simon Walker, in explaining the scope of human rights and 
trade linkage which needs to be considered, argues that:'!° 


[I]t is important to consider, as far as possible, trade measures both indi- 
vidually as well as part of an agreement or group of agreements and to 
consider the effects of trade reform both in the immediate, intermediate 
and long term, so that linkages between trade and human rights are 
more fully understood. 


Before we advocate for action to correct one set of human rights violations 
caused by a particular trade obligation, we need to consider other human 


107 Lang, ‘Re-thinking Trade and Human Rights’. (2007) 15 Tulane Journal of International and 
Comparative Law 335 at 393-4. 

108 Discussing the propensity for current human rights discourse to be ‘passive’ in this way, see 
ibid. at 396. 

109 Overseas Development Institute, supra n. 48 at 13, and EAA Study, supra n. 52, in particular 
in relation to the case study in Ghana. 

110 Walker, supra n. 32 at 225. 
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rights benefits of the same trade regime which might be jeopardised by parti- 
cular policy options. HRIA methodologies may in time develop sufficiently to 
allow us to weigh and balance immediate, intermediate and long-term objec- 
tives, or the impacts of intellectual property provisions versus agricultural lib- 
eralisation obligations. But those now constructing HRIA methodologies may 
be better served by sticking to the already complex task of identifying individ- 
ual violations from particular trade agreements. HRIAs will then become the 
basis for arguing for the need to reassess particular trade policies in view of 
the negative human rights impact of trade obligations on particular persons. 
If HRIAs can provide a new dimension which needs to be considered within 
the existing policy debate, based on the concrete application of human rights 
norms and standards, then they will have served an important purpose. 

Finally, HRIAs of trade agreements serve a wider purpose, beyond consid- 
eration of the particular agreement they are analysing. HRIAs should also 
facilitate identification of situations where governments are not in fact con- 
strained by international trade law rules to act in a way that conflicts with 
human rights norms and standards. Governments may be making domestic 
policy choices and regulatory decisions in ignorance of the real ambit of inter- 
national trade law rules, or for entirely different reasons (e.g. at the behest of 
domestic lobbying groups).'"! HRIAs can therefore provide more than simply a 
conclusion about whether or not provisions of a particular trade agreement 
have violated human rights standards. They have the potential to enable 
human rights actors to become more effective participants in the whole 
debate about international trade law and its interaction with domestic regula- 
tory and policy choices. 

It has been argued that constructing appropriate methodologies for HRIAs 
of trade agreements is a complex task. Even with optimal methodological fra- 
meworks, HRIAs of trade agreements will not provide ‘answers’ to how the 
trade regime should operate. But they are important mechanisms by which 
the human rights community can create significant added value in the 
debate about the broader social justice impact of international trade law rules. 
For this reason, continued efforts to develop and refine appropriate methodolo- 
gies is very much a worthwhile endeavour. 


111 Fora fuller discussion of how domestic policy choices may be made in ignorance of the real 
ambit of trade law rules, see Harrison, supra n. 15, with arguments relating to this point sum- 
marised in Chapter 10. 
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